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“How safe is my pension?” must be one of the most common queries raised by
clients who are in financial difficulties. For our second edition of Pension Post,
Tony Gilhawley of Technical Guidance Ltd gives an overview of the new
Personal Insolvency Act and its potential impact on private pensions.

Personal Insolvency – How safe is my
pension now?

Issue 2 - August 2013 - For financial advisers only

Overview
If an individual is unable to pay their debts as they fall due, they are insolvent. The
Personal Insolvency Act 2012 has introduced three alternative arrangements to
bankruptcy for insolvent individuals. This edition of Pension Post looks at these
insolvency arrangements and how they may interact with private pension benefits, and
also looks at new provisions in relation to private pension benefits and bankruptcy.
So, what are the new insolvency arrangements?

There are three different types of arrangements which can provide protection against
enforcement actions by creditors during the term of the arrangement, and a possible
measure of debt write off on successful completion of the arrangement:

This is a 3 year arrangement for those who have :
¬small unsecured debts such as utility bills, personal

loans, credit card debt, etc. in total of less than
€20,000

¬gross assets of less than €400, and
¬net disposable income of less than €60pm
The individual is not required to make repayments to his
or her creditors during the 3 year period unless their net
income increases by more than €400pm or they receive
a gift or benefit of more than €500.

Debt Relief Notice 
(DRN)
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The individual can buy himself out of the DRN during
the 3 year period by paying 50% of the total amount
owed to creditors covered by the Notice, and the
balance of the debt is then written off.
At the end of the 3 year period and providing the
individual has complied with the terms of the
agreement throughout, he or she is discharged from any
further liability for the debts covered by the Notice.
This is a 5 year arrangement for those with unsecured
debts; there is no upper limit on the debts which can be
covered by a DSA.
The individual applies for a DSA through a Personal
Insolvency Practitioner (PIP), who negotiates an
agreement with the individual’s unsecured creditors
regarding payment of the debts owed. If agreed by at
least 65% of the creditors (by value of debt owed) at a
creditor’s meeting, the terms of the DSA may then be
approved by the Courts.
The individual is required to make agreed repayments
to his or her creditors through the appointed PIP during
the period of the agreement.
At the end of the 5 year period and providing the
individual has complied with the terms of the DSA
throughout, the individual is discharged from any
further liability for the unsecured debts covered by the
Notice.
This is a 6 year arrangement for those with secured and
unsecured debts, subject to a limit of €3m on secured
debts. So those with significant mortgage debt which
cannot afford to repay (either residential and/or buy to
let) will usually go the PIA route.
The individual applies for a PIA through a PIP, who
negotiates an agreement with the unsecured creditors
regarding payment of the debts owed to them, and with
secured creditors for a restructuring of the secured
debt. If agreed by at least 65% of the total creditors (by
value of debt owed) at a creditor’s meeting and by at
least 50% each by the secured and unsecured creditors,
the terms of the PIA may then be approved by the High
Court.

Debt Settlement
Arrangement 
(DSA)

Personal Insolvency
Arrangement 
(PIA)
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The individual is required to make agreed payments to
his or her unsecured creditors through the appointed
PIP during the period of the agreement, as well as meet
the restructuring terms of the secured debts.
At the end of the 6 year period and providing the
individual has complied with the terms of the PIA
throughout, the individual is discharged from any
further liability for the unsecured covered by the Notice.
There is no automatic write off of secured debt but it
could potentially be part of a PIA in an individual case,
if the creditors agree.

The individual can only be in one arrangement at any one time and you can only use any
one of the arrangements once during your lifetime.
You can’t qualify for any of the three arrangements if you have already been bankrupt or
in the process of being made bankrupt.
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Can you continue contributing to a
pension while participating in one of
the insolvency arrangements?

A key part of the new personal insolvency
regime is that an individual is allowed to
deduct ‘reasonable living expenses’ from
his or her income in determining how
much he or she can afford to repay to
their creditors.
The Insolvency Service of Ireland has
published guidelines on its website in
relation to how to calculate ‘reasonable
living expenses’ in any individual case.
While the Guidelines make limited
provision of €43.38 pm for ‘savings and
contingencies’ to include ‘savings and life
assurance’ there is no explicit provision
for discretionary pension contributions.
The implication, therefore, is that
discretionary pension provision must be
suspended for as long as the individual is
in an insolvency arrangement. 
However :
¬there appears to be no explicit

prohibition on employer contributions
continuing during the currency of the
arrangement; 

¬contractual employee pension
contributions, deducted at source
under net pay, seem to be implicitly
allowed as a deduction, as presumably
only the net income the individual
received from employment is taken into
account. This therefore puts the self-
employed at a disadvantage to
employees in pensionable employment.

But where private pension benefits can be
taken into account in the terms of an
insolvency arrangement (see following
section) it might not make sense anyway
to fund more pension provision during
this period. 
Private pension benefits and
insolvency

There is no provision in the new personal
insolvency regime for the assignment or
seizure of private pension benefits, as
there can be under bankruptcy.
However private pension benefits can
impact on an insolvency arrangement in a
number of different ways:

¬any retirement income currently being
received by the individual will count as
income of the individual and hence it is
highly likely to  be into account by
creditors in framing the terms of a DSA
or PIA. Such income would also count
towards the €60pm net disposable
income limit for applying for a DRN, and
hence may disqualify such an
individual from applying for a DRN.

¬the commencement of receipt of
retirement income or lump sums during
the period of the insolvency
arrangement is also likely to be taken
into account by creditors in framing the
terms of a DSA or PIA.  If the income
increases the individual’s net income
by more than €400pm, it could trigger
debt repayments under a DRN.

¬undrawn private pension benefits are
taken account for an insolvency
arrangement only if the individual can

Pension considerations
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draw on such benefits now or within a
specified period of time, by ‘performing
an act or exercising an option’ under
the Taxes Consolidation Act to cause
the payment of the benefits.

The specified period varies by the type of
arrangement :

¬DRN : 6 months
¬DSA : 6 years and 6 months
¬PIA : 7 years and 6 months.
The private pension benefits which
potentially can be taken into account are:

¬employer occupational pension
schemes, DB and DC, private and
public sector.

¬Buy Out Bonds
¬PRSAs (unvested)
¬Retirement Annuity Contracts
For example:
¬a retirement annuity contract held by a

54 year old would not be taken into
account as an income or capital benefit
for the purposes of a DRN, as the
individual can’t get the benefits now or
within the next 6 months. It would
count in a DSA and PIA as the benefit
can be accessed in 6 years time at age
60, i.e.  within 6 years and 6 months for
the DSA and within 7 years and 6
months for the PIA.

¬30% of AVCs would count now as a
financial asset for all three insolvency
arrangements, as the individual has an
option now and up to March 2016, to
access 30% of their AVC fund under the
early access scheme.

¬A BOB held by a 51 year old would be
taken into account for all three
arrangements as the individual can
access the benefits now.

¬occupational pension scheme benefits
payable at NRA within the relevant
specified period would be taken into
account.

The position in relation to occupational
pension schemes benefits and optional
early retirement benefits from age 50
onwards is less clear, because  while it
might be said that the individual can
exercise an option to take early retirement
benefits from 50 onwards:

¬DB schemes which do not meet the
funding standard do not allow early
retirement;

¬early retirement is also usually only
possible in other schemes with the
agreement of the employer. Therefore
the individual does not have the sole
unfettered right to trigger early
retirement.

For the reasons above, it is therefore
likely that NRA will be the earliest date an
individual could be said, for the purposes
of the insolvency arrangements, to be
able to ‘perform an act or exercise an
option’ to take retirement benefits under
an occupational pension scheme, while
under a BOB it will be from 50 onwards.
Note that ARFs and vested PRSAs are not
treated as private pension benefits and
hence are automatically taken into
account as available assets in an
insolvency arrangement, as they can be
drawn on now.
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Can  you hide your private pension
benefits from creditors?
No. The individual seeking to enter one of
the insolvency arrangements is required to
make full disclosure of all ‘current and
prospective assets’ which would include
private pension benefits in a Prescribed
Financial Statement. So their creditors will
get to know full details of all their private
pension benefits.
Say, for example, a 52 year old with
substantial private pension benefits
payable from age 60 is currently insolvent
and is seeking protection under a DSA. In
this situation the creditors cannot directly
take the pension benefits into account as
part of the DSA as the benefits cannot be
accessed within the next 6 years 6
months. 
However, given that the creditors will know
about the existence of the benefits (since
they must appear in the individual’s
financial statement) they may drive a much
harder deal with the individual, than if he
did not have these substantial benefits.

Can someone thwart a creditor by
ploughing money into a pension before
looking for an insolvency
arrangement?
In short, no. The Act makes provision for
the clawing back from private pension
arrangements of any ‘excessive’ pension
contributions paid by the individual at any
time within a 3 year period prior to
applying for a DSA or PIA. A creditor or the
Personal Insolvency Practitioner acting for
the individual concerned can apply to the
Courts for this clawback.
The Act sets out a number of criteria by
which the Courts can assess whether a
particular level of personal pension
contribution was ‘excessive’, including:

¬was the individual paying his or her
debts in a timely manner at the time he
or she paid the contribution;

¬was the individual contractually bound
under their terms of employment to pay
a particular level of pension
contribution at that time;

¬the amount of pension contributions
paid, including the % of total income of
the individual in each of the three tax
years concerned;

¬the amount of pension contributions
paid in each of the 6 years prior to the
making of the application for the DSA
or PIA, and the age related tax relief
limits for those years;

¬the individual’s age at the time of
payment of the contributions;

¬the extent of provision made by the
individual in relation to any private
pension arrangement prior to the
making of this contribution.

If the Courts feel that personal
contributions made by the individual
during the 3 year period prior to applying
for a DSA or PIA were ‘excessive’, it can
order that ‘such part of the contribution
concerned (less any tax required to be
deducted) be paid by the person
administering the relevant pension
arrangement to the Personal Insolvency
Practitioner for distribution amongst the
creditors of the debtor’.
Significant once off AVCs or personal
contributions to a retirement annuity
contract or PRSA, disproportionate to the
previous pattern of such contributions in
the run up to an application for a DSA or
PIP could potentially be considered to
excessive and subject to claw back.
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A few interesting points:

¬this claw back provision seems to be
limited only to ‘contributions made by
the debtor’ and does not seem to
capture contributions made on behalf
of the debtor by his or her employer,
e.g. in the case of a proprietary director
who have employer funded pension
arrangements. This contrasts with the
position on bankruptcy; see below.

¬it’s not clear whether the clawback
would be taxed as if taken by the
individual as a retirement benefit, e.g.
under a PRSA would 25% of the
clawback be tax free and the balance
taxable, or would it all be taxable?

¬there doesn’t seem to be any provision
for Revenue to claw back the tax relief
which may have been granted on
excessive contributions?

Deal or no deal
Ultimately a DSA or a PIA is a ‘deal’ made
between the debtor and their creditors.
No one is going to be happy about it.
Therefore even where private pension
benefits cannot be taken into account
directly in a DSA or PIA, because the
individual can’t access them within the
relevant time period, they may be
indirectly or implicitly taken into account
when the terms of the DSA or PAI are
being hammered out.

Bankruptcy
A personal insolvency arrangement can
fail for a number of reasons, including the
individual going into arrears on agreed
repayments. In this case the individual is
likely to become fully liable for all debts,
including arrears, interest and charges,
and therefore may enter the bankruptcy
process.

The Bankruptcy Act provides that on being
adjudicated bankrupt, an individual’s
prospective private pension benefits do
not vest in the Official Assignee for the
benefit of his or her creditors, unless the
individual can draw on the benefits now
or within 5 years, by ‘performing an act or
exercising an option’ under the Taxes
Consolidation Act to cause the payment of
the benefits.
For example:

¬a retirement annuity held by a 54 year
old would not vest in the Official
Assignee, as the individual can’t get the
benefits now or within the next 5 years. 

¬30% of AVCs would vest in the Official
Assignee, as the individual can access
these funds within the next 5 years.

¬A BOB held by a 51 year old would vest
in the Official Assignee as the
individual can access the benefits now.

¬prospective occupational pension
scheme benefits will vest in the in the
Official Assignee if the member is
within 5 years of NRA; as for insolvency
arrangements, the position in relation
to early retirement option from 50
onwards is uncertain.

ARFs and vested PRSAs would
automatically vest in the Official
Assignee.
Where private pension benefits do vest in
the Official Assignee, he or she is entitled
to exercise the option to access the
benefits, if ‘he or she considers it would
be beneficial to the creditors of the
bankrupt’, i.e. in effect the Official
Assignee steps into the individual’s shoes
and can trigger maturity of the benefits at
the same time as the individual could
have matured the benefits.
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The Bankruptcy Act also contains a claw
back procedure in relation to excessive
pension contributions paid within the 3
year period prior to bankruptcy, where
such excessive contributions ‘materially
contributed to the bankrupt’s inability to
pay his or her debts or substantially
reduced the sum available for distribution
to the creditors.’
The claw back procedure is potentially
wider than for insolvency as it covers not
just personal contributions, but also
contributions paid by a person acting on
behalf of that individual, e.g. employer
contributions.
The Courts are given wide powers to
determine how to claw back the excessive
contribution for the benefit of the
creditors.

Advice
It is inevitable that more and more
individuals with private pension benefits
will enter insolvency arrangements and/or
be adjudged bankrupt over the next 5
years or so. All of these individuals will
need good advice about their private
pension benefits, before they enter into
such an arrangement.
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